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STAHL, Circuit Judge. This appeal asks us to consider

whet her an action to recover on an agreenent for the purchase of
real property was properly dism ssed on the pleadings because
the witing evidencing the agreenment did not satisfy the
Massachusetts statute of frauds, Mass. Gen. Laws ch. 259, § 1.
Def endant - appel | ee Federal Deposit I|nsurance Corporation (the
“FDIC") argued, and the district court held, that the witing
failed to identify the property being sold with “reasonable
certainty,” as is required by the statute of frauds. Plaintiff-
appel I ant Bl ackstone Realty LLC ("Bl ackstone”) appeals. For the
reasons di scussed bel ow, we vacate and remand.
l.

Unl ess otherwi se indicated, we draw the factual
background from Bl ackstone's conpl aint and attached exhibits.?
In 1995, the FDIC acquired three abutting parcels of property
| ocated i n Uxbridge, Massachusetts. The street addresses of the
parcels were 80 Quaker Highway, 287 MIlville Road and 307

MIlville Road (collectively, the “Properties”). In Septenber

! Exhibit A is the witten offer wth handwitten
not ati ons al | eged by Bl ackstone to constitute a contract to sell
t he subject properties. Exhibit Bis a letter and attachnent
sent on October 5, 1995, on FDIC s behal f, discussing various
unsol d properties, including those that are the subject of this
case. Pursuant to Fed. R Civ. P. 10(c), we treat these
exhibits as “a part [of the pleading] for all purposes,”
including Fed. R Civ. P. 12(b)(6). MCallion v. Lane, 937 F. 2d
694, 696 (1st Cir. 1991).
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1995, the FDIC conducted its “Fall Northeast Real Estate
Auction” (the *“Auction”). In the brochure prepared for the
Auction, the Properties were offered for sale “as one parcel,”
identified as “Property #124." The brochure identified the
Properties by their street addresses but also noted that
“MIllville Road is Route 122 South of Downtown Uxbridge” and
t hat “Quaker Highway is Route 146A south of Route 122."7?

Fi sher Auction Co. (“Fisher”) perfornmed the Auction for
the FDIC. Among those attending the auction, and bidding on
Property #124, was Long Beach Investnent Co. (“Long Beach”).
Long Beach was interested in the Properties, in significant
part, because it knew that the U S. Postal Service was | ooking

for a new | ocation in Uxbridge. Long Beach thought that sone

2 Al t hough Bl ackstone's conplaint relied upon certain
provi sions of the Auction brochure, the brochure was not nmade an
exhibit to the conplaint. In the absence of any dispute

regarding the authenticity of the brochure, which entered the
record as an attachnment to the FDIC s notion to di sm ss and was
relied upon by both parties in their appellate briefs, we
consider the docunment as a whole to be properly before us.
Clorox Co. P.R v. Proctor & Ganble Commercial Co., 228 F.3d 24,
32 (1st Cir. 2000) (holding that, in ruling on a notion to
dism ss, a court “may properly consider the relevant entirety of
a docunent integral to or explicitly relied upon in the

conpl aint, even though not attached to the conplaint . . .7);
Beddal v. State St. Bank & Trust Co., 137 F.3d 12, 16-17 (1st
Cir. 1998) (concluding that, where trust agreenent was

“di scussed at length” in the conplaint, although not attached,
and no chall enge was made as to its authenticity, the agreenment
“effectively nmerge[d] into the pleadings and the trial court
[could] review it in deciding a notion to dism ss”).
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portion of the site would be suitable for the proposed post
office, and had already queried the Postal Service about this
possibility. Although Long Beach was not the successful bidder,
Long Beach remmined after the bidding to confirm whether the
successful bidder would be able to close. As it turned out, the
deal with the high bidder fell through. Long Beach was then
encouraged, by representatives of both Fisher and the FDIC, to
continue pursuing its interest in the Properties through Fisher.

On Sept enber 28, 1995, Long Beach submtted to Fisher,
via facsimle, a letter offering to pay $175,000 for the
Properties. The caption of the letter read “Property #124" on
the first line, and, on two following lines, “Property |ocated
at Quaker Hi ghway and Route 122, Uxbridge, Massachusetts.” The
of fer contained no conditions, other than the price, and Long
Beach indicated that it was able to close within seven days of
accept ance.

On Cctober 5, 1995, Fisher issued a form letter
soliciting witten bids on various pieces of property not sold
at the Auction. Long Beach received a copy of this letter. An
attachnment to the letter |listed the unsold properties by Auction
brochure number, including Property #124. However, in a

departure fromthe Auction brochure's term nol ogy, the col um of



the listing |abeled “property |location” gave the address of
Property #124 as “287 & 307 MIIlville Road.”

On October 24, 1995, Fisher returned a copy of Long
Beach's offer letter with several handwitten notations. These
notati ons indicated that the FDI C had “accepted” the offer, but
wanted the price to be $195,000. |In addition, the notations set
out the address of the Properties, referencing the sane roads --
Quaker Hi ghway and Route 122 -- wused by Long Beach in its
caption. Finally, the notations directed Long Beach to confirm
the proposed ternms by initialing the marked-up letter and
returning it, by facsinmle, to Fisher's representative.

On  October 25, 1995, Long Beach accepted the
counteroffer by the nmethod provided for in the notations. Soon
t hereafter, however, the FDICrepudiated its agreenent with Long
Beach. The FDIC gave two different explanations for doing so,
claimng, first, that the FDIC s acceptance had been a “m st ake”
and, second, that it thought Long Beach's offer was only for a
portion of Property #124. The FDIC offered to negotiate a sale
of all three parcels to Long Beach on “very favorable terns,”
but these negotiations were unsuccessful. The FDI C and Fi sher
t hen stopped returning Long Beach's phone calls. A few nonths
thereafter, the FDIC sold the entirety of Property #124 to a

third party for $400,000. As Long Beach had anticipated, the
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buyer was able to negotiate a long-term | ease of a portion of
the site with the Postal Service.

Certain assets belonging to Long Beach were |ater
assigned to Bl ackstone. Among them were all of Long Beach's
ri ghts, including clainm and causes of action, deriving fromthe
al |l eged agreenent with the FDIC. Bl ackstone brought this action
in May 1999, seeking noney danmages for |osses suffered by Long
Beach as a result of the FDIC s repudiation of the agreenent.
The FDIC noved for dism ssal pursuant to Fed. R Civ. P
12(b)(6), arguing that any agreenent allegedly fornmed by the
offer and the witten notations was insufficient under the
Massachusetts statute of frauds because it contained no
“reasonably certain” description of the land to be sold. The
district court granted the FDIC s notion and this appeal
fol | owed.

1.
A district court's allowance of a nmotion to dismss

pursuant to Fed. R Civ. P. 12(b)(6) is reviewed de novo.?3

s In its brief, Blackstone questions whether the FDIC s
i nclusion of the auction brochure as an exhibit toits motionto
di sm ss effectively converted the notion into one for sunmmary
judgnment. Nothing in our precedent requires such a result under
the circunstances of this case, see, e.qg., Clorox Co. P.R, 228
F.3d at 32 (noting that a court acting on a notion to disniss
may revi ew docunents relied upon in a conplaint, even if not
attached, “w thout converting the notion into one for summary
judgnment”), and we therefore follow the district court in
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Bessette v. Avco Fin. Servs., Inc., 230 F.3d 439, 443 (1st Cir.
2000) . Like the district court, we nust accept as true the

factual allegations of the conplaint and draw all reasonable

inferences in favor of Blackstone. See id. We will affirmthe
dism ssal “only if, under the facts alleged, the plaintiff
cannot recover on any viable theory.” [d. (quoting Garita Hotel

Ltd. P ship v. Ponce Fed. Bank, 958 F.2d 15, 17 (1st Cir. 1992)

(internal quotation marks omtted)).

It is well established that affirmative defenses, such
as the failure of a contract sued upon to satisfy the statute of
frauds, may be raised in a notion to disnmss an action for

failure to state a claim See Keene lLunber Co. v. Leventhal,

165 F.2d 815, 820 (1st Cir. 1948) (finding statute of frauds

defense to be properly raised in a notion to dism ss); see also

LaChapelle v. Berkshire Life Ins. Co., 142 F.3d 507, 508 (1st

Cir. 1998) (acknow edging the appropriateness of a nmotion to
dism ss raising a statute of linmtations defense); 5A Charles

Alan Wight & Arthur R Mller, FEederal Practice and Procedure

8 1357, at 354-56 (2d ed. 1990) (citing nunerous cases
considering affirmative defenses, including statute of frauds,

on nmotions to disn ss). However, it is equally well settled

construing the nmotion as one for dism ssal pursuant to Fed. R
Civ. P. 12(b)(6).
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that, for dism ssal to be allowed on the basis of an affirmative
defense, the facts establishing the defense nust be clear "“on

the face of the plaintiff's pleadings.” Al dahonda- Ri vera v.

Par ke Davis & Co., 882 F.2d 590, 591 (1st Cir. 1989) (discussing

the issue with respect to a statute of limtations defense);
accord Wight & MIller, supra, at 348-49 (collecting cases

adopting this view); see also Keene, 165 F.2d at 820 (finding

di sm ssal on statute of frauds grounds appropriate where the
fact that the agreenent was oral was apparent “fromthe face of
the conplaint”). Furthernore, reviewof the conplaint, together
with any ot her docunents appropriately considered under Fed. R
Civ. P. 12(b)(6), nust “leave no doubt” that the plaintiff's

action is barred by the asserted defense. LaChapelle, 142 F. 3d

at 508 (affirmng dism ssal based on statute of limtations
def ense where dates included in conplaint showed lintations
peri od was exceeded and conplaint “failed to sketch a factua
predicate that would warrant the application of equitable

estoppel” to toll the running of the statute); conpare Cervantes

v. City of San Diego, 5 F.3d 1273, 1277 (9th Cir. 1993) (finding
di sm ssal based on statute of limtations defense i nappropriate
where the conplaint “adequately allege[d] facts showi ng the
potential applicability of the equitable tolling doctrine”

(enphasis in original)).



Havi ng revi ewed the docunents properly before us --
Bl ackstone's conplaint, the alleged agreenment to sell the
property, the October 5 formletter (with attachment), and the
Auction brochure -- as well as the applicable substantive | aw,
we do not agree with the district court that dism ssal of
Bl ackstone's action was warranted. The district court's ruling
was prem sed on its view that the description of the Properties
provided in Long Beach's offer letter was anmbi guous, and that

the resulting agreenent therefore failed adequately to identify

the land Long Beach sought to purchase. See M chaelson .
Sherman, 39 N. E. 2d 633, 634-35 (Mass. 1942) (discussing
requi rement under the Massachusetts statute of frauds that a
contract for the sale of real property be evidenced by a witing
“recit[ing] the essential elements of the contract” including
the identity of the property “with reasonable certainty”); see

also id. at 635 (stating that identifying |anguage in an

agreenment is adequate if “the estate intended [is] the only one

whi ch woul d satisfy the description.”) (quoting Doherty v. Hll,

11 N E. 581, 583 (Mass. 1887) (Holnes, J.)). The court
suggested two ways in which the description was anbiguous.
First, although the offer letter referred to Property #124, the
court thought it unclear whether this reference was to Property

#124 as described in the Auction brochure, which |isted three
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addresses (one on Quaker Hi ghway and two on MIIlville Road) or
to Property #124 as described in the attachnment to the October
5 form letter, which listed only two (the MIllville Road
addresses) .4 Second, the court postulated that, even if the
reference to “Property #124" was intended to mean all three
parcels, the |letter was anbi guous because the further reference
to the “Property | ocated at Quaker Hi ghway and Route 122" could
be read to suggest that Long Beach was bidding only on the
singl e parcel known as 80 Quaker Hi ghway rather than the whole
of Property #124.

VWil e the documents conprising the alleged agreenent
are not a nodel of clarity, we do not believe that they
i nadequately identify the Properties as a matter of |[|aw
Massachusetts precedent entitles Blackstone to introduce
evi dence regarding the circunstances of its dealings with the

FDIC in order to dispel the kinds of ambiguities identified by

4 It is wundisputed that, under Massachusetts | aw,
mul ti pl e documents pertinent to a transaction my be read
together in determ ning whether the statute of frauds has been
satisfied. See Tzitzon Realty Co. v. Mistonen, 227 N.E.2d 493,
496 (Mass. 1967) (holding that descriptive |anguage in the
signed contract was appropriately considered a “shorthand
description of the land nmore fully described in [a separately
prepared] abstract”); see also id. (noting the general
principle that nultiple docunments nay be read together for
statute of frauds purposes if it is shown that “[the] papers
were so connected in the mnds of the parties that they adopted
all of them as indicating their purpose”) (citing Cark v.
Oejnik, 133 N.E. 197, 198 (Mass. 1921)).
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the district court. Cohen v. Garelick, 184 N. E. 2d 56, 58 (Mass.
1962) (noting, in the context of a dispute over which parcels
were covered by an agreenent, that “if there was an anbiguity,
the statute [of frauds] did not bar reference to the
circunmstances to resolve it”); Tzitzon, 227 N E 2d at 596
(stating that, when the statute of frauds is pled, "“attendant
circunmst ances may be shown outside the witing and by parol for
the purpose of interpreting and applying the [agreenent]”)

(quoting Harrigan v. Dodge, 86 N.E. 780 (Mass. 1909)). So too,

Massachusetts cases suggest that the adequacy of descriptive
| anguage in an agreenent is to be determ ned “as between the

parties” actually involved in the transaction. See Tzitzon, 277

N. E. 2d at 495-96. Reading the | anguage of the witing in light
of the account of the transaction provided in Blackstone's
conplaint, as we must, we think that Blackstone has pl ausible
arguments that the meaning of the agreement was sufficiently
cl ear as between the FDIC and Long Beach.

For exanple, while the district court is correct that

the attachnment to the October 5 formletter listed two street
addresses in its entry for Property #124 -- rendering the
attachnent inconsistent with the Auction brochure -- the

circunstances recited in the conplaint are far from concl usive

as to whether either party had reason to believe that Long
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Beach’s offer referred to the attachnent. G ven that the
Cctober 5 letter was apparently sent to Long Beach after Long
Beach's of fer had been submtted, it appears that, in fact, Long
Beach could not have intended the offer to incorporate the
attachnment's description. And, while the pleadings my not
preclude the possibility of the FDIC construing the offer as
i ncorporating the two-parcel description, they do not support it
either. The caption of Long Beach's offer letter specifically
refers to Property #124 as the property “at” Quaker H ghway and
Route 122 (which, as both parties knew, was also Mllville
Road), and someone at either Fisher or the FDIC recopied the
sanme address. |If Fisher or the FDI C t hought that Long Beach was
incorporating a description that only contained properties on
MIlville Road (Route 122), the references to Quaker Hi ghway
woul d have made |little sense.®

We have simlar qualms with respect to the second
anbiguity identified by the district court. While the court
suggests that Long Beach's bid (and the FDIC s notation) m ght

have been viewed as referring only to the single parcel | ocated

5 Bl ackstone argues that the district court m stakenly
accepted as truthful the FDIC s contention that it was in fact
confused about the property reference. We do not think it clear
that the district court did so, although we agree wth
Bl ackstone that the present record, read in Blackstone's favor,
woul d not support such an inference.
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on Quaker Hi ghway, this interpretation appears unlikely in |ight
of the caption's reference to both Quaker Hi ghway and Route 122
(MI1llville Road). Why would Route 122 even be nmentioned if Long
Beach only neant to bid for the Quaker Hi ghway parcel? W can
i magi ne circunstances under which the anbiguity referred to by
the district court would arise -- for exanmple, if the Quaker
Hi ghway parcel also had frontage on Route 122/ Ml lville Road,
and thus could, by itself, nmeet the captioned description.
However, nothing in any of the docunments before us establishes
that this was the case.

None of the above, of course, is intended to prejudge
whet her the FDIC s statute of frauds defense m ght be successful
either in a notion for summary judgnent filed after the cl ose of
di scovery, or at trial. Di scovery may produce evidence
supporting the district court's view that the | anguage of the
witing was insufficient, even in context, to establish the
identity of the | and Long Beach sought to purchase. However, we
think it apparent that, “under sone set of facts within the
bounds of the allegations and non-conclusory facts in the
conpl aint, [Blackstone] may be able to prove a claim” which is
all that is required to survive a notion to disnmss. Rosa V.

Park West Bank & Trust Co., 214 F.3d 213, 216 (1st Cir. 2000).
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W therefore vacate and remand for further proceedings
consistent with this opinion.

It is so ordered.
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